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In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, First Division.

No. 2222-R

In the Matter of the Petition of ALICE LA-

GOMARSINO, in behalf of RAY LAGOMAR-
SINO, alias EDWIN MURPHY, for a Writ

of Habeas Corpus,

PETITION FOR WRIT OF HABEAS CORPUS
The petition of Alice Lagomarsino respectfully

shows to this Court as follows

:

I.

Your petitioner resides at Daly City, San Mateo

County, California, and is the mother of Ray
Lagomarsino, alias Edwin Murphy, who is of the

age of 29 years. Your petitioner is a citizen of the
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United States, and Ray Lagomarsino, alias Edwin

Murphy, her son, was born in the United States and

is a resident of the State of California ; and your

petitioner, as the mother of the said Ray Lagomar-

sino, alias Edwin Murphy, has been authorized by

her said son to make this petition for a writ of

habeas corpus.

II.

That Ray Lagomarsino, alias Edwin Murphy, on

whose behalf this petition is filed, is a citizen of the

United States, unlawfully held and restrained of his

liberty by one, James A. Johnston, Warden of the

United States Penitentiary at Alcatraz Island, in

the City and County of San Francisco, California,

within the jurisdiction of this Court.

III.

On the 16th day of April, 1925, the said Ray

Lagomarsino, alias Edwin Murphy, was indicted in

the United States District Court for the Southern

Division of the Northern District of California and

the First Division charging a violation in five [1*]

(5) counts of the Criminal Code of the United

States, to-wit:

Count 1. That Ray Lagomarsino, alias Edwin

Murphy, and Abraham (Abe) Miller, alias

Jackson did on a certain day at a certain place

feloniously break into a certain post office with

intent to commit larceny in such building and

*Page numbering appearing at the foot of page of original eertifie'l

Transcript of Record.
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in the part thereof so used as a post office, in

violation of Section 192 of the Criminal Code

of the United States; for which a sentence of

five years was imposed.

Count 2. That the persons above named did

at the same time and place unlawfully cut a

certain mail pouch used for the conveyance of

mail, in violation of Section 189 of the Criminal

Code of the United States ; for which a sentence

of five years was imposed on the said Ray

Lagomarsino, alias Edwin Murphy, to run con-

currently with the sentence imposed on the first

count.

Count 3. That the persons above named did at

the same time and place, in violation of Section

194 of the Criminal Code of the United States,

unlawfully steal from and out of an authorized

depositary for mail matter, a certain parcel ; for

which a sentence of five years was imposed, to

run consecutively to sentence imposed on counts

one and two.

Count 4. That the persons above named did at

the same time and place, in violation of Section

194 of the Criminal Code of the United States,

unlawfully steal from and out of the same au-

thorized depositary for mail matter, another

certain parcel; for which a sentence of five

years was imposed, to run consecutively to the

sentence [2] imposed on count three.

Count 5. That the persons above named did

at the same time and place, in violation of Sec-
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tioii 194 of the Criminal Code of the United

States, unlawfully steal from and out of the

same authorized depositary for mail matter, an-

other certain parcel; for which a sentence of

five years was imposed, to run consecutirely to

the sentence imposed on count four.

A certified copy of the indictment and jud^snnent

is hereto attached and made a part hereof.

lY.

Your petitioner respectfullv r-alls to the attention

of this Court that the maximum sentence that may

be imposed under Section 192 is five ("5) years, on

Section 189 is three (3) years and on Section 194 is

five (5) years: that a sentence of twenty-five (25)

years was imposed : that this petitioner believes that

sentence imposed on counts four (4) and five (b)

of said indictment is excessive, illegal and void : that

the detention of the said Ray Lagomarsino. alias

Edwin ^luri'liy. in whose behalf this petition is pre-

sented by the petitioner herein, and his restraint

since February 8th. 1936. has been illeeal and er-

roneous.

TTHEREFORE. petitioner prays that a writ of

habeas corpus shall issue commanding the Warden
of the United States Penitentiary at Alcatraz Is-

land, in the Citv and County of San Francisco.

California, to release the said Ray Lagomarsino,

alias Edwin Murphy, from further custody.

ALICE LAGOMARSIXO
Petitioner.

[Yerification.] [3]
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[Title of Court and Cause.]

I.

STATEMENT OF FACTS

The petition on file herein together with the certi-

fied copies of the indictment, judgment and order of

sentence, annexed to said petition disclose all of the

facts necessary to enable the Court to adjudicate the

questions therein raised.

Lagomarsino was indicted upon five counts charg-

ing violation of the postal laws, pleaded guilty to

the same and was sentenced to imprisonment for a

term of five years upon each count. Counts 1 and 2

were ordered to be served concurrently and the re-

mainder of the coiuits to be served consecutively.

Petitioner concedes the validity of the sentences

upon counts 1, 2, and 3 but contends that the

sentences upon counts 4 and 5 are excessive and

void.

Counts 3, 4 and 5 each charge a violation of Sec-

tion 194 of the Criminal Code of the United States.

Each charges that on the 10th day of April, 1925,

Lagomarsino abstracted from the post office at

Colma, California, an article of mail matter. Each

is identical in language save and except that a dif-

ferent article of mail matter is described in each

of these three counts.

Clearly each count was but part of a single indi-

visible transaction. At one and the same time La-

gomarsino took from the post office three articles of

mail matter, and received therefor, a sentence of

five (5) years for each article so [4] taken rather

than five (5) Years for the entire substantive crime.
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II.

STATEMENT OF LAW
The following question of law is raised herein

:

Are three consecutive sentences of five years each

for the abstraction of three articles of mail matter

from a post office at one and the same time legal, or

does the maximum penalty of five years provided for

in Section 194 of the Criminal Code of the United

States cover the entire substantive crime ?

Stated in another manner the question is

:

Can an individual be punished by the maximum
penalty provided for by Section 194 for each varied

way in which a prosecutor may draught the separate

counts of the same indictment for the abstraction of

mail matter from a post office or was it the intention

of the Congress that the maximum penalty therein

provided for should cover the entire crime in its

most extreme degree ? If a person takes from a post

office at one and the same time one hundred letters,

is it competent to sentence him to five years im-

prisonment for each single letter, each sentence to

run consecutively, making a total of five hundred

years imprisonment for the crime?

The question herein presented is one of first im-

pression, insofar as Section 194 is concerned. It

appears that the precise question has never been

adjudicated. However, the Courts of the United

States have in cases which bear a striking analogy

to the present one, ruled in a manner most favorable

to petitioner's contention that the sentences im-

posed upon counts 4 and 5 are void.
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In Braden v. United States, 270 F. 441, the de-

fendant was charged in four separate counts with

possession of certain drugs, and received consecutive

sentences on each count. [5] Each count was identi-

cal in language save and except that one count speci-

fied possession of morphine sulphate, another

cocaine, another heroin, and another smoking opiimi.

The situation was exactly parallel to the present

case, i. e., the crime was one transaction, but the

article charged was different.

The decision of the Court upon this point follows

:

"It is further contended that the sentence im-

posed by the trial Court is excessive. This con-

tention is based on the fact that although de-

fendant was convicted on 4 counts the transac-

tion upon which said 4 counts are based was the

finding of defendant in possession on the 16th

day of November, 1918, in his flat in St. Paul,

Minn, of the 4 different drugs mentioned in

counts 6, 7, 8 and 9, said drugs being morphine

sulphate, cocaine, heroin and smoking opium,

all derivatives of opium except cocaine, which

is a derivative of coca leaves. Counsel for the

United States contend that the words "any of

the aforesaid drugs" as used in Section 8 per-

mit him to base a count upon each drug found

in the possession of the defendant although the

drugs were all found at the same time and place.

We do not think that any such significance can

be given to the word "any". The use of this

word simply means that, if the defendant under
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the required circumstances should be found in

the possession of any of the said drugs, he

would be guilty. If a person steals 4 horses from

the barn of another, all being of different color,

it would not be competent to charge the thief

with 4 ditferent larcenies when the horses were

all taken at the same time and place. Another

illustration would be the larceny of articles of

merchandise from a store. If 12 articles were

all taken at the same time and place, we do not

think it would be competent to charge tlie thief

with 12 different larcenies * * * the .iudainent

therefore, is affirmed as to the 6th count and

the sentences on counts 7, 8 and 9 are reyersed."

Again in Parmagini y. United States, 42 F. 2nd

721, Circuit Court of Appeals, Ninth Circuit, the

defendants were indicted upon seyeral counts, the

first of which charged sale of morphine, and the

third of which charged distribution of opium. The

Court in an opinion by Wilbur, Circuit Judge, ap-

proyed the Braden case supra, and in the following

language held categorically that but a single offense

had been committed

:

"The question as to whether or not the

charges with reference to the distribution and

concealment of the opium can be considered a

separate and distinct offense is a more difficult

one. As the Appellant points out, in the Circuit

Court of Appeals of the Eighth Circuit, in

Braden y. U. S. 270 F. 441, 443, a defendant was

charged in fiye separate counts with haying fiye

distinct [6] narcotic drugs in his possession at
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the same time. The court held that only one of-

fense was committed, stating:

The Court thereupon quoted the excerpt from the

Braden case quoted supra, and continued

:

With reference to counts I and III, one for

selling morphine and the other for distributing

opium, the transaction was an entirety, the de-

livery of the opium was a mere incident to the

delivery of the morphine, and the transaction

comes clearly within the rule stated by the Cir-

cuit Court of Appeals of the Eighth Circuit in

the last mentioned case. If follows that the fine

and punishment for distributing opium were

imposed for the same offense as the fine and
4f * -X- 9'punishment for selling mor]3hine

It was never the intention of the Congress that a

man should be punished by a five year imprisonment

for each of several letters taken from a post office

at one and the same time and the statute must be so

construed as to give to it its plain and rational

meaning.

United States v. Lacher, 134 U. S. 624:

"It appears to me", said Mr. Justice Story, in

U. S. V. Winn, 3 Summer. 209, 211, "That the

proper course in all these cases, is to reach out

and follow^ the true intent of the legislature,

and to adopt that sense of the words which har-

monizes best with the context, and promotes in

the fuller manner the apparent policy and ob-

jects of the legislature."
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Maxwell on Interpretation of Statutes, 2nd

Ed. p. 318:

'

' The rule which requires that penal and some

other statutes shall be construed strictly was

more rigorously applied in former times, when

the number of capital crimes was one hundred

and sixty or more, * * * But it has lost much of

its force and importance in recent times, since

it has become more and more generally recog-

nized that the paramount duty of the judicial

interpreter is to put npon the language of the

legislature, honestly and faithfully, its plain and

rational meaning, and to promote its objects."

Respectfully submitted,

RAYMOND J. O'CONNOR
Attorney for Petitioner. [7]

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, First Division.

(16571)

(INDICTMENT)

At a stated term of said Court begun and holden

at the City and County of San Francisco ^sathin and

for the Southern Division of the Northern District

of California on the first Monday of March in the

year of our Lord One Thousand nine hundred and

twenty-five,

The Grand Jurors of the United States of

America, within and for the Division and District

aforesaid, on their oaths present: That Ray La-
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gomarsino, alias Edwin Murphy, and Abraham

(Abe) Miller, alias Jackson, hereinafter called the

defendants, heretofore, to-wit, on or about the 10th

day of April, 1925, at Colma, in the County of San

Mateo, in the Southern Division of the Northern

District of California, then and there being, did

then and there unlawfully, wilfully, knowingly and

feloniously break into a certain post office and a

building used in part as a post office, at said Colma,

with the intent on the part of them, the said de-

fendants, to commit larceny in such building, and

in the part thereof so used as a post office

;

AGAINST the peace and dignity of the United

States of America, and contrary to the form of the

statute of the said United States of America in such

case made and provided.

SECOND COUNT
And the Grand Jurors aforesaid, on their oaths

aforesaid, do further present: That Ray Lagomar-

sino, alias Edwin Murphy, and Abraham (Abe)

Miller, alias Jackson, hereinafter called the defend-

ants, heretofore, to-wit, on or about April 10th, 1925,

at Colma, in the County of San Mateo, in the South-

ern Division of the Northern District of California,

then and there being, did then and there in violation

of Section 189 of the Criminal Code of the United

States unlawfully, wilfully, knowdngly and feloni-

ously and with intent to rob such mail, cut a cer-

tain [8] mail pouch used for the conveyance of the

mail, to-wit: a mail pouch bearing the following

label: "Postmaster, Colma, Calif., Special. Contents

2 #2 pouches, dated April 8th, 1925;
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AGAINST the peace and dignity of the United

States of America, and contrary to the form of the

statute of the said United States of America in such

case made and provided.

THIRD COUNT
And the Grand Jurors aforesaid, on their oaths

aforesaid, do further present: That Ray Lagomar-

sino, alias Edwin Murphy, and Abraham (Abe)

Miller, alias Jackson, hereinafter called the defend-

ants, heretofore, to-wit: on or about April 10, 1925,

at Colma, in the County of San Mateo, in the South-

ern Division of the Northern District of California,

then and there being, did then and there, in viola-

tion of Section 194 of the Criminal Code of the

United States, unlawfully, wilfully, knowingly and

feloniously steal, take and abstract from and out

of an authorized depositarj^ for mail matter, to-wit,

the Post Office at Colma, in the County of San

Mateo, aforesaid, a certain parcel addressed to H.

M. Russell, Room 255, Pacific Building, San Fran-

cisco, California, which said parcel was intended

to be conveyed by mail and carried and delivered by

and through and by means of the Post Office estab-

lishment of the United States to the person to whom
the same was addressed

:

AGAINST the peace and dignity of the United

States of America, and contrary to the form of the

statute of the said United States of America in such

case made and provided.
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FOURTH COUNT
And the Grand Jurors aforesaid, on their oaths

aforesaid, do further present: That Ray Lagomar-

sino, alias Edwin Murphy, and Abraham (Abe)

Miller, alias Jackson, hereinafter called the defend-

ants, heretofore, to-wit: on or about April 10,

1925, [9] at Colma, in the County of San Mateo, in

the Southern Division of the Northern District of

California, then and there being, did then and there,

in violation of Section 194 of the Criminal Code of

the United States, unlawfully, wilfully, knowingly

and feloniously steal, take and abstract from and

out of an authorized depositary for mail matter,

to-wit: the Post Office at Colma, in the County of

San Mateo, aforesaid, a certain parcel addressed to

Mr. Angelo Revere, Box 145, Colma, California,

which said parcel was intended to be conveyed by

mail and carried and delivered by and through and

by means of the Post Office establishment of the

United States to the person to whom the same was

addressed

;

AGAINST the peace and dignity of the United

States of America, and contrary to the form of the

statute of the said United States of America in such

case made and provided.

FIFTH COUNT
And the Grand Jurors aforesaid, on their oaths

aforesaid, do further present: That Ray Lagomar-

sino, alias Edwin Murphy, and Abraham (Abe)

Miller, alias Jackson, hereinafter called the defend-

ants, heretofore, to-wit : on or about April 10, 1925,
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at Colma, in the County of San Mateo, in the South-

ern Division of the Northern District of California,

then and there being, did then and there, in violation

of Section 194 of the Criminal Code of the United

States, unlawfully, wilfully, knowingly and feloni-

ously steal, take and abstract from and out of an au-

thorized depositary for mail matter, to-wit: the

Post Office at Colma, in the County of San Mateo,

aforesaid, a certain insured parcel No. 17863, ad-

dressed to Harry Deller, Box 95, Colma, California,

which said insured parcel was intended to be con-

veyed by mail and carried and delivered by and

through and by means of the Post Office establish-

ment of the United States to the person to whom
the same was addressed.

AGAINST the peace and dignity of the United

States of America, and contrary to the form of the

statute of the said [10] United States of America

in such case made and provided.

STERLING CARR
United States Attorney.

[Endorsed] : Presented in open Court and ordered

filed April 16, 1925, Walter B. Maling, Clerk, by

Lyle S. Morris, Deputy Clerk. Bail $1500.00. [11]
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In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia—First Division.

No. 16571

THE UNITED STATES OF AMERICA,

vs.

RAY LAGOMARSINO.

(JUDGMENT)

In this case the order allowing the defendant Pro-

bation having been vacated and set aside, it is

ordered that the defendant Ray Lagomarsino for

the offense of which he stands convicted be im-

prisoned for the period of five (5) years each on

Counts 1 and 2 of the Indictment, terms of im-

prisonment to run concurrently and to commence

and run from date hereof. That said defendant be

imprisoned for the period of five (5) years as to

the 3rd Count of the Indictment, term of imprison-

ment as to 3rd Count to commence and run upon

the expiration and execution of the judgment im-

posed upon said defendant under counts 1 and 2.

That said defendant be imprisoned for the period

of five (5) years as to the 4th Count, term of im-

prisonment as to 4th Count to commence and run

at the expiration and execution of the judgment im-

posed upon said defendant under count 3. That de-

fendant be imprisoned for the period of five (5)

years as to the 5th Count of the Indictment, term of
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imprisonment as to the 5th Count to commence and

run at the expiration and execution of judgment im-

posed on defendant under Count 4.

Terms of imprisonment to be executed upon said

defendant by imprisonment in the United States

Penitentiary to be designated by the United States

Attorney General.

Entered this 14th day of January, 1926.

WALTER B. MALING, Clerk

By C. W. Calbreath,

Deputy Clerk.

[Endorsed] : Entered in Vol. 20 Judg. and De-

crees at page 89 (Certification of Clerk Attached).

[12]

[Title of Court and Cause.]

ORDER TO SHOW CAUSE

On reading and filing the petition of Alice Lago-

marsino for a writ of habeas corpus on behalf of Ray

Lagomarsino, alias Edwin Murphy, and said peti-

tion being verified by the petitioner herein, and good

cause appearing therefor,

IT IS HEREBY ORDERED that James A.

Johnston, Warden of the United States Penitentiary

at Alcatraz Island, be and appear before this Court,

at the Courtroom of MICHAEL J. ROCHE, Judge

thereof, in the United States Post Office Building,

Seventh and Mission Streets, in the City and County

of San Francisco, State of California, on the 24 day

of February, 1936, at the hour of 10 A. M. of that
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day and then and there show cause, if any he has,

why a writ of habeas corpus should not issue as

prayed for in the petition filed herein, and

IT IS FURTHER ORDERED, that a copy of

this order and a copy of the said petition for a writ

of habeas corpus be served upon the said James A.

Johnston not less than five (5) days prior to the

date set for hearing thereof, and that the custody

of the said Ray Lagomarsino, alias Edwin Murphy,

shall not be disturbed pending the final determina-

tion of the proceedings on said petition.

Dated : February 13th, 1936.

MICHAEL J. ROCHE
Judge of the United States

District Court.

[Endorsed]: Filed Feb. 13, 1936. Walter B.

Maling, Clerk. [13]

[Title of Court and Cause.]

RETURN TO ORDER TO SHOW CAUSE

Comes now J. A. JOHNSTON, Warden of the

United States Penitentiary at Alcatraz Island, Cali-

fornia, and for cause why a writ of habeas corpus

should not issue herein shows as follows

:

I.

That the person (hereinafter called "the

prisoner") on whose behalf the petition for writ

of habeas corpus was filed, is detained by your re-

spondent J. A. JOHNSTON, as Warden of the
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United States Penitentiary at Alcatraz Island, Cali-

fornia, under and by virtue of order of final com-

mitment duly and regularly issued in criminal case

No. 16571 on the 14tli day of January, 1926, by

District Judge A. F. St. Sure of the United States

District Court for the Northern District of Cali-

fornia, and transfer order No. 1747 issued at Wash-

ington, D. C, for the Attorney General of the

United States of America by Sanford Bates, Direc-

tor of Bureau of Prisons of the Department of

Justice of the United States of America, dated Au-

gust 15, 1934.

II.

That a certified copy of said order of final com-

mitment, issued as aforesaid, is annexed hereto and

made a part hereof as respondent's Exhibit "A".

III.

That a copy of said transfer order, issued as

aforesaid, is annexed hereto and made a part hereof

as respondent's Exhibit "B".

WHEREFORE respondent prays that the peti-

tion for writ of habeas corpus herein be dismissed.

J. A. JOHNSTON,
Warden of the United States

Penitentiary at Alcatraz Island,

California. [14]
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(Commitment)

EXHIBIT "A"

UNITED STATES OF AMERICA

The United States District Conrt for the Northern

District of California. First Division.

The President of the United States of America,

To the Marshal of the United States for the

Northern District of California, GREET-
ING:

WHEREAS, at the March 1925 Term of the

United States District Court for the Northern Dis-

trict of California, held at the Court Room of said

Court in the City and County of San Francisco, in

said District, to-wit, on the 13th day of June, A. D.

1925, RAY LAGOMARSINO, alias Edwin Murphy

was convicted of the offense of violating Sections

189, 192 and 194 of the Criminal Code of the United

States committed on or about the 10th day of April,

1925, at Colma, San Mateo County, California, and

within the jurisdiction of said Court, contrary to the

form of the statutes of the United States in such

case made and provided, and against the peace and

dignity of the United States.

And Whereas, on the 14th day of January, A. D.

1926 being a day in the said term of said Court, said

Ray Lagomarsino, etc., was, for the offense of which

he stood convicted as aforesaid by the judgment of

said Court ordered to be imprisoned for the period

of Five (5) years each on COUNT ONE &
COUNT TWO, said terms of imprisonment to run*

concurrentlv and to commence and run from date
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hereof ; and to be imprisoned for the period of Five

(5) Years on COUNT THREE, said imprisonment

as to Count Three to commence and run upon the

execution and expiration of the judgment imposed

on said defendant under Counts One and Two ; and

to be imprisoned for the period of FIVE (5) years

on COUNT FOUR, said term of imprisonment as

to Count Four to commence and run upon the execu-

tion and expiration of the judgment imposed on said

defendant under Count Three ; and to be imprisoned

for the period of Five (5) Years on COUNT FIVE,

said term of imprisonment as to Count Five to [15]

commence and run upon the execution and expira-

tion of the judgment of imprisonment imposed on

said defendant under Count Four.

Ad it was further ordered by the Court that said

sentence of imprisonment be executed upon the said

Ray Lagomarsino, etc. by imprisonment in United

States Penitentiary.

NOW THIS IS TO COMMAND YOU, THE
SAID MARSHAL, to take and keep and safely de-

liver the said Ray Lagomarsino, etc., into the cus-

tody of the Keeper or Warden, or other Officer in

charge of said U. S. Penitentiary forthwith.

AND THIS IS TO COMMAND YOU, the said

Keeper and Warden and other Officers in charge

of the said U. S. Penitentiary, to receive from the

United States Marshal of said Northern District of

California, the said Ray Lagomarsino convicted and

sentenced as aforesaid, and him the said Ray Lago-
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marsino keep and imprison for the term of Five (5)

Years each on Counts One and Two, said terms of

imprisonment to run concurrently and to commence

and run from date hereof ; and for the term of Five

(5) Years on Count Three, said term of imprison-

ment as to Count Three to commence and run uy)on

the expiration and execution of the judpnent of

imprisonment imposed on said defendant under

Counts One and Two; and for the term of Five (5)

years on Count Four, said term of imprisonment as

to Count Four to commence and run upon the expi-

ration and execution of the judgment of imprison-

ment imposed on said defendant under Count Three

;

and for the term of Five (5) Years on Count Five,

said term of imprisonment as to Count Five to com-

mence and run upon the expiration and execution

of the judgment of imprisonment imposed on said

defendant under Count Four.

HEREIN FAIL NOT.
WITNESS, the Honorable A. F. ST. SURE

Judge of the United States District Court for the

Northern District of California, this 14th day of

January, A. D. 1926, and of our independence the

150th. [16]

WALTER B. MALING,
Clerk of said District Court.

By C. W. CALBREATH
Deputy Clerk.
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[Endorsed]: I, WALTER B. MALING, Clerk

of the United States District Court for the Northern

District of California, do hereby certify the fore-

going to be a full, true, and correct copy of the

Original Commitment issued in the case of

The United States vs. RAY LAG0:MARSIN0,
etc., No. 16571,

ATTEST, my hand and the seal of said District

Court this 21st day of February, A. D. 1936.

[Seal] WALTER B. MALING,
Clerk of the U. S. District

Court, Northern District of

California.

By E. H. NORMAN
Deputy Clerk.

[Endorsed] : The within warrant of commitment

was received by me on the 29th day of Jan., A. D.

1926, and is returned executed this 1st day of Feb.,

A. D. 1926, by committing the within-named defend-

ant to the Keeper or Warden of the United States

Penitentiary, at Leavenworth, Kan.

FRED L. ESOLA,
U. S. Marshal.

By D. H. HOEN,
Deputy Marshal.

[Endorsed] : Filed Feb. 21, 1926. Walter B. Mat-

ing, Clerk. [17]
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(Transfer Order)

EXHIBIT ''B"

COPY
Miscellaneous Form

No. 39 (b)

DEPARTMENT OF JUSTICE
BUREAU OF PRISONS

WASHINCxTON

SANFORD BATES
Director

Per Transfer Order #1747

To the Warden of the U. S. Penitentiary, Leaven-

worth, Kansas, or his duly authorized representa-

tive; and to the Warden of the U. S. Penitentiary,

Alcatraz Island, California:

WHEREAS, in accordance with the authority

contained in Section 7 of the Act approved May 14,

1930 (46 Stat. 325) the Director of the Bureau of

Prisons for the Attorney General has ordered the

transfer of Ray Lagomarsino #24692 from the

L^. S. Penitentiary at Leavenworth to the U. S. Pen-

itentiary at Alcatraz Island, California.

NOW THEREFORE, you the Warden of the

U. S. Penitentiary at Leavenworth are hereby au-

thorized and directed to execute this order by caus-

ing the removal of said prisoner, together with the

original writ of commitment and other official papers

to the said U. S. Penitentiary at Alcatraz Island

and to incur the necessary expense and include it in

your regular accounts.
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And Tou. the Warden of the U. S. Penitentiary

at Alcatraz Island, are hereby authorized and di-

rected to receive the said prisoner into your custody

and him to safely keep imtil the expiration of his

sentence or until he is otherwise discharged accord-

ing to law.

For the Attorney General

8/15/a4 /s/ SAXFORD BATES
(Date) Director

ORIGIXAL. To be left at institution to which

prisoner is transferred.

TRUE AND CORRECT COPY.
W. F. DORIXGTOX,

Record Clerk,

U. S. Penitentiary, Alca-

traz. California. [18]

District Court of the United States, Xorthem Dis-

trict of California, Southern Division.

AT A STATED TERM of the Southern Division

of the United States District Court for the Xorthern

District of California, held at the Court Room

thereof, in the City and County of San Francisco,

on Monday, the 24th day of February, in the year of

our Lord one thousand nine hundred and thirty-six.

PRESEXT: the Honorable Michael J. Roche,

United States District Judge.
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No. 22225.

In the Matter of

TtAY LA00MAR8IN0, alias EDWIN MURPPTY,
on Habeas Corpus.

The application for a Writ of Habeas Corpus (by

Order to Show Cause) came on to be heard. "R. J.

O'Connor, Esq., appearing as Attorney for peti-

tioner and A. J. Zirpoli. Esq., Assistant U. S. At-

torney, appearing as Attorney for Respondent. Mr.

Zirpoli filed a Return to the Order to Show Cause.

After hearing the Attorneys it is ordered that said

application be and the same is herebv submitted.

[19]

[Title of Court and Cause.]

Habeas Corpus—on return to. order to show cause

why the writ should not issue.

RAYMOND J. O'CONNOR, of San Francisco,

California, attorney for the Petitioner.

H. H. McPIKE, United States Attorney, and A.

J. ZIRPOLI, Assistant United States Attorney,

both of San Francisco, California, for the Respond-

ent, J. A. JOHNSTON, Warden of the U. S. Peni-

tentiary at Alcatraz Island, California.

MEMORANDUM OPINION.

After serving ten years of a twenty year sentence,

Ray Lagomarsino had this habeas corpus proceeding
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instituted to determine the legality of the balance

of his sentence. An indictment in five counts was

returned against him as a result of his biu^glarizing

a United States Post Office. Count one was for

breaking into a Post Office ; count two was for cut-

ting open a mail sack: and comits three, four and

five were for abstracting three separate parcels from

an authorized depositary for mail (namely, the mail

sack referred to in count two) in violation of sec-

tion 194 of the Criminal Code. All five counts were

the result of one burglary, and as regards the last

three counts, presumably Lagomarsino abstracted

the three parcels simultaneously. He pleaded guilty

to all the counts and was sentenced to five years

on each one, the sentences on the first two to run

concurrently, and the others to run consecutively.

The temis of the sentences imposed on the first

three counts expired on February 8. 1936. The pe-

titioner concedes the validity of these sentences, but

assails the legality of [20] the sentences imposed on

counts four and five.

The question before the Court is whether the sen-

tence of five years imposed by section 194 should be

interpreted as the maximum that can be given for

one robbery transaction regardless of the number of

parcels abstracted, or whether the taking of each

parcel is the subject of a five year penalty even

though the parcels be abstracted simultaneously.

This issue has never before arisen in connection

with section 194. but decisions similar in jDrinciple
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have laid down the rule n regard to other statutes.

In the case of

Braden v. United States

270 Fed. 441

the defendant was found in his apartment in ])osses-

sion of certain narcotics. Subsequently he was con-

victed on four counts, each count dealins^ with the

same transaction but naming a different variety of

drug. The Circuit Court of Appeals for the Eighth

Circuit in reversing the conviction on three of the

four counts said:

"If a person steals four horses from the barn

of another, all being of different color, it would

not be competent to charge the thief with four

different larcenies when the horses were all

taken at the same time and place. Another il-

lustration would be the larceny of articles of

merchandise from a store. If 12 articles were

all taken at the same time and place, we do not

think it would be competent to charge the thief

with 12 different larcenies ..."

In this Circuit, the Court of Appeals approved

the Braden holding when a similar question arose in

Parmagini v. United States

42 F. (2d) 721

where defendant was charged in count one with the

sale of morphine and in count three with the dis-

tribution of opium, both being part of one sale and

delivery. The court held it was error to assess a fine

on the third count, saying

:
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''The question as to Avhether or not the

charge with reference to the distribution and

conceahnent of the opium can be considered a

separate and distinct oifense, is a more difficult

one. [21]*******
With reference to counts I and III, one for sell-

ing morphine and one for distributing opium,

the transaction was an entirety, the delivery of

the opium was a mere incident to the delivery of

the morphine and the transaction comes clearly

within the rule stated ... in the last mentioned

ease. (Braden v. IT. S., supra.)"

Mr. Justice Fuller, in laying down the test to

decide the intent of Con.ari'ess in these penal statutes

in the case of

United States v. Lacher, 134 U. S. 624,

quoted the language of Mr. Justice Storey:

*' 'It appears to me . . . that the proper

course in all these cases is to reach out and fol-

low the true intent of the legislature, and to

adopt the sense of the words which harmonizes

best with the context, and promotes in the fuller

manner the apparent policy and objects of the

legislature.'
"

It can hardly be seriously contended that section

194 would authorize a sentence of fifty years if a

person filched ten letters simultaneously from a mail

box—such a far fetched intent cannot be imputed

to Congress.
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The foregoing decisions indicated counts three,

four and five were all hased in the same transaction

and that Lagoniarsino could receive only one sen-

tence for abstracting the parcels in question. There-

fore, counts four and five, being merely repetitions

of count three, were contrary to law and void and

afforded no basis for any sentence.

For these reasons the writ will issue and Lago-

marsino will be discharged from custody. See : Stev-

ens V. McClaughry 207 Fed. 18 (C. C. A.-8), cited

with approval in Parmagini v. U. S. (C. C. A.-9)

supra. Ebeling v. Morgan 237 U. S. 625 appears to

be distinguishable.

Dated: February 25, 1936.

MICHAEL J. ROCHE
United States District Judge.

[Endorsed!: Filed Feb. 25, 1936. Walter B. Mal-

ing, Clerk. [22]

[Title of Court.]

AT A STATED TEEM of the Southern Division

of the United States District Court for the Northern

District of California, held at the Court Room
thereof, in the City and County of San Francisco, on

Tuesday, the 25th day of February, in the year of

our Lord one thousand nine hundred and thirty-six.

PRESENT: the Honorable Michael J. Roche,

United States District Judge.

[Title of Cause.]

This matter having been regidarly brcught on for

hearing upon the issues joined herein, and the same

ha^dng been duly heard and submitted, and due con-
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sideration having been thereupon had, IT IS BY
THE COURT XOW HERE ORDERED that the

said person in whose behalf the Petition for Writ
of Habeas Corpus was filed herein is illegally re-

strained of his liberty, as alleged in the petition

herein, and that he be, and he is hereby discharged

from the custody of the Warden of the United

States Penitentiary at Alcatraz, California, and that

he go hence without delay. [23]

[Title of Court and Cause.]

(ORDER OF DISCHARGE)

This matter having been regularly brought on

for hearing upon the issues joined herein, and the

same having been duly heard and submitted, and

due consideration having been thereon had, it is by

the Court now here ORDERED that the said named

person in whose behalf the Petition for a Writ of

Habeas Corpus was filed herein is illegally re-

strained of his liberty, as alleged in the petition

herein, and that he be, and he is hereby discharged

from the custody of the Warden of the United

States Penitentiary, at Alcatraz, California, and

that he go hence without delay.

Entered this 25th day of February, 1936.

[Seal] WALTER B. :MALINa,

Clerk

By T. A. SCHAERTZER,
Deputy Clerk.

[Endorsed] : Filed Feb. 25, 1936. Walter B. Mal-

ing. Clerk. [24]
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[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable Judge of the District Court of

the United States for the Northern District of

California

:

JAMES A. JOHNSTON, as Warden of the

United States Penitentiary at Alcatraz Island, Cali-

fornia, respondent in the above entitled matter and

appellant herein, feeling aggrieved by the order and

judgment made and entered in the above entitled

cause on the 25th day of February, 1936, discharg-

ing RAY LAGOMARSINO, alias EDWIN MUR-
PHY, from the custody of said respondent, does

hereby appeal from said order and judgment to

the United States Circuit Court of Appeals for

the Ninth Circuit, for the reasons set forth in the

Assignment of Errors filed herewith.

WHEREFORE, petitioner prays that his peti-

tion be allowed and that citation be issued, as pro-

vided by law. and that the transcript of the record,

proceedings and documents, and all of the papers

upon which said order and judgment was based, duly

authenticated, be sent to the United States Circuit

Court of Appeals for the Ninth Circuit, under the

rules of such Court, and in accordance with the law

in such case made and provided.

Dated : May 13, 1936.

H. H. McPIKE
AJZ

United States Attorney.

[Admission of Service]

[Endorsed] : Filed May 14, 1936. Walter B. Mal-

ing. Clerk. [25]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

On motion of H. H. McPike, United States At-

torney for the Northern District of California, at-

torney for respondent and appellant in the above

entitled cause, IT IS HEREBY ORDERED that

the appeal to the United States Circuit Court of

Appeals for the Ninth Circuit from an order and

judgment heretofore made in the above entitled

cause, be, and the same is hereby allowed, and that a

certified transcript of the records, testimony, ex-

hibits, stipulations, and all proceedings be trans-

mitted to the said United States Circuit Court of

Appeals for the Ninth Circuit, in the manner and

time prescribed by law.

Dated: May 14th, 1936.

MICHAEL J. ROCHE
United States District Judge.

[Endorsed] : Filed May 14, 1936. Walter B. Mal-

ing, Clerk. [26]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now JAMES A. JOHNSTON, Warden of

the United States Penitentiary at Alcatraz Island,

California, respondent in the above entitled cause,

by H. H. McPike, United States Attorney, and in

connection with his petition for appeal in the above

entitled cause assigns the following errors, which he

avers occurred upon the hearing of the above en-
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titled cause and upon which he will rely upon ap-

peal to the United States Circuit Court of Appeals

for the Ninth Circuit from the order and judgment

made by this Honorable Court on February 25, 1936:

1. The Court erred in orderino- discharged the

detained referred to in said petition for writ of

habeas corpus.

2. The Court erred in holding that the allega-

tions contained in said petition for writ of habeas

corpus were sufficient in law to justify the granting

of the order discharging the detained person re-

ferred to in the said petition for writ of habeas

corpus.

WHEREFORE, said respondent and appellant

prays that the order and judgment of the United

States District Court for the Southern Division of

the TsTorthern District of California, made and en-

tered herein in the office of the Clerk of said Court

on the 25th day of February, 1936, discharging the

said RAY LAGOMARSINO, alias EDWIN MUR-
PHY, from the custody of JAMES A. JOHNSTON,
Warden of the United States Penitentiary at Alca-

traz Island, California, be reversed, and that the

said RAY LAGOMARSINO, alias EDWIN MUR-
PHY, be remanded to the custody of said Warden
of the United States Penitentiar}^ at Alcatraz

Island, California.

Dated: May 13th, 1936.

H. H. McPIKE
AJZ

United States Attorney.

[Admission of Service.]

[Endorsed] : Filed May 14, 1936. Walter B. Mal-

ing, Clerk. [27]
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[Title of Court and Cause.]

NOTICE OF APPEAL.

To the Clerk of the above entitled Court, to ALICE
LAG0MAE8IN0 petitioner in the above en-

titled matter, and to RAYMOND J. O'CON-
NOR, ESQ., her attorney:

YOU, AND EACH OF YOU, WILL PLEASE
TAKE NOTICE that JAMES A. JOHNSTON,
Warden of the United States Penitentiary at Alca-

traz Island, California, respondent in the above

entitled matter and appellant herein, hereby appeals

to the United States Circuit Court of Appeals for

the Ninth Circuit, from an order and judgment

made and entered in the above entitled cause, on the

25th day of February, 1936, discharging RAY
LAGOMARSINO, alias EDWIN MURPHY, from

the custody of said JAMES A. JOHNSTON, War-

den of the United States Penitentiary at Alcatraz

Island, California, the respondent and appellant

herein.

Dated: May 13, 1936.

H. H. McPIKE
AJZ

L^nited States Attorney.

[Admission of Service]

[Endorsed] : Filed May 14, 1936, Walter B. Mal-

ing. Clerk. [28]
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[Title of Court and Cause.]

PRAECIPE.

To the Clerk of Said Court

:

Sir:

Please issue copies of the following papers, to be

used in preparing- transcript on appeal:

1. Petition for writ of Habeas Corpus, including

certified copy of indictment and judgment at-

tached thereto

;

2. Order to show cause;

3. Respondent's return to order to show cause;

4. Minute order of the Court of Feb. 24, 1936, that

the matter be submitted, etc.

;

5. Order of discharge

;

6. Memorandum opinion of the Court of Febru-

ary 25, 1936

;

7. Notice of appeal;

8. Petition for appeal;

9. Order allowing appeal;

10. Assignment of errors;

11. Citation on appeal;

12. Praecipe for record on appeal.

H. H. McPIKE
AJZ

United States Attorney,

Attorney for Respondent.

[Admission of Service]

[Endorsed]: Filed May 15, 1936. Walter B. Mal-

ing, Clerk. [29]



36 ^ James A. Johnston

District Court of the United States

Northern District of California

CERTIFICATE OF CLERK TO TRANSCRIPT
OF RECORD ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court, for the Northern District of Cali-

fornia, do hereby certify that the foregoing 29 pages,

numbered from 1 to 29, inclusive, contain a full,

true, and correct transcript of the records and pro-

ceedings in the matter of the Petition of Alice Lago-

marsino in behalf of Ray Lagomarsino, etc. for Writ

of Habeas Corpus No. 22225-R, as the same now re-

main on file and of record in by office.

I further certify that the cost of preparing and

certifying the foregoing transcript of record on ap-

peal is the sum of Twelve & 50/100 ($12.50).

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

this 21st day of May A. D. 1936.

[Seal] WALTER B. MALING
Clerk.

By C. W. CALBREATH
Deputy Clerk. [30]
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United Statos of America, ss.

The President of the United States of America

To ALICE LAOOMARSINO and RAY LAGO-
MAR8IN0, alias EDWIN MURPHY, and to

RAYMOND J. O'CONNOR, ESQ., their at-

torney herein: Greeting:

YOU ARE HEREBY CITED AND ADMON-
ISHED to be and appear at a United States Cir-

cuit Court of Appeals for the Ninth Circuit, to be

holden at the City of San Francisco, in the State of

California, within thirty days from the date hereof,

pursuant to an order allowing an appeal, of rec-

ord in the Clerk's Office of the United States Dis-

trict Court for the Northern District of California,

Southern Division, wherein JAMES A. JOHN-
STON, Warden of the United States Penitentiary,

Alcatraz Island, California, is appellant, and you

are appellee, to show cause, if any there be, why the

.decree or judgment rendered against the said ap-

pellant, as in the said order allowing appeal men-

tioned, should not be corrected, and why speedy jus-

tice should not be done to the parties in that behalf.

WITNESS, the Honorable MICHAEL J.

ROCHE, United States District Judge for the

Southern Division of the Northern District of Cali-

fornia, this 14th day of May, A. D. 1936.

MICHAEL J. ROCHE,
United States District Judge.

[Admission of Service]

[Endorsed] : Filed May 15, 1936, 1 11 p. m. Walter

B. Maling, Clerk. [31]
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[Endorsed]: No. 8209. United States Circuit

Court of Appeals for the Ninth Circuit. James A.

Johnston, Warden of the United States Peni-

tentiary, Alcatraz Island, California, Appellant, vs.

Alice La^omarsino and Ray Lagomarsino (alias

Edwin Murphy), Appellee. Transcript of Record.

Upon Appeal from the District Court of the United

States for the Northern District of California,

Southern Division.

Filed May 21, 1936.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.


